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FILE: 
5-207602 

MATTER OF: 
Contact International, Inc. 

DIGEST: 

1. Protest alleging that procuring agency's 
conduct of negotiations improperly favored 
the incumbent contractor, filed after the 
closing date for receipt of final offers, is 
untimely as alleged improprieties were 
apparent from either the solicitation itself 
or agency actions during negotiations and 
the good cause and significant issues 
exceptions to the timeliness requirements 
are not applicable. 

2. Mere allegation of improprieties without 
supporting evidence will not satisfy pro- 
tester's burden of affirmatively proving its 
case. Therefore, protest based on unsup- 
ported allegation that best and final. offer 
was opened prematurely must be denied. 

Contact International, Inc., protests the award of 
a contract to Foremost Blue Seal, Ltd., for the operation 
of a Government-owned dairy in Okinawa, under request for 
proposals No. F62321-81-R-0159 issued by the Air Force. 
Contact contends that t he  Air Force conducted neg0ti.a- 
tions in a manner that favored the incumbent contractor, 
Foremost. We dismiss the protest as untimely in part and 
deny it in part. 

The solicitation was issued January 15, 1982, and 
initial proposals were received March 17. The Air Force 
asked Contact to send a representative to Okinawa to con- 
mence negotiations on May 10. Because Contact's intended 
representative, its president, had a prior comxitnefit, 
negotiations were postponed originally to May 16, a Sunday, 
2nd then to ;lay 17, because overtime pay had not Seen 
authorized for the contact neyotidtor. Contact war; 
furnished a solicitatjon ameninent on May 17 and c l i s -  
cussions were condticted on that b3sis.  On Kay 18, the 
A i r  Force i n 4 i  cated certain errors i n  C o : i t a c t ' s  p r i c i  n-. 
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s c h e d u l e ,  which C o n t a c t  c o r r e c t e d .  C o n t a c t ' s  p r e s i d e n t  
t h e n  r ema ined  i n  Okinawa and p r e p a r e d  h i s  f i r m ' s  f i n a l  
o f f e r ,  which h e  hand d e l i v e r e d  on  the amended c l o s i n g  d a t e ,  
May 20. 
C o n t a c t  t h a t  t h e  incumbent  c o n t r a c t o r ,  Foremost  , which  
s u b m i t t e d  t h e  lowest p r i c e d  o f f e r ,  would receive t h e  award. 
C o n t a c t ' s  protest ,  d i s p a t c h e d  t h a t  d a y ,  was r e c e i v e d  a t  GAO 
t h e  f o l l o w i n g  Monday, May 24. 

C o n t a c t  c o n t e n d s  t h a t  t h e  A i r  Force c o n d u c t e d  t h i s  
p r o c u r e m e n t  i n  a m a n n e r  t h a t  f a v o r e d  t h e  incumbent  c o n t r a c -  
tor because o n l y  t h a t  f i r m  c o u l d  m o b i l i z e  to b e g i n  perform- 
a n c e  of t h e  c o n t r a c t  w i t h i n  t h e  time p e r m i t t e d  by t h e  RFP; 
b e c a u s e  t h a t  f i r m  had t h e  f i n a l  s o l i c i t a t i o n  amendment f o r  
n e a r l y  a month w h i l e  C o n t a c t  had  i t  f o r  o n l y  a few d a y s ;  
b e c a u s e  i t  was d i f f i c u l t  f o r  C o n t a c t  t o  p r o p e r l y  calculate  
its prices for  t h e  c h a n g e s  c o n t a i n e d  i n  t h e  s o l i c i t a t i o n  
amendment i n  t h e  t i m e  a l l o t t e d ;  and because t h e  A i r  Force 
r e f u s e d  t o  disclose to  C o n t a c t  t h e  s o u r c e  o f  lower p r i c e d  
bo i le r  fuel i n  Okinawa. Accord ing  to  Contact, these 
c i r c u m s t a n c e s  show t h a t  t h e  p r o c u r e m e n t  was i n  e s s e n c e  a 
sole-source award t o  Foremost  and  t h a t  t h e  c o m p e t i t i o n  was 5 
a sham. F i n a l l y ,  by a s s e r t i n g  t h a t  C o n t a c t ' s  f i n a l  o f f e r ,  
d e l i v e r e d  a n  h o u r  b e f o r e  Foremost's, was opened pr ior  to  
t h e  d e s i g n a t e d  t i m e  f o r  receipt  of f i n a l  offers, C o n t a c t  
implies  t h a t  t h e  A i r  Force may have  d i s c l o s e d  C o n t a c t ' s  
price t o  Foremost .  

The f o l l o w i n g  d a y ,  May 21,  t h e  A i r  Force a d v i s e d  

The A i r  F o r c e  a r g u e s  t h a t  t h e  p ro tes t  is u n t i m e l y ,  
s i n c e  C o n t a c t  p a r t i c i p a t e d  i n  t h e  a l l e g e d l y  d e f e c t i v e  
n e g o t i a t i o n s  and p r o t e s t e d  o n l y  a f t e r  i t  had s u b m i t t e d  its 
f i n a l  o f f e r .  The A i r  F o r c e  p o i n t s  o u t  t h a t  o u r  B id  P r o t e s t  
P r o c e d u r e s ,  4 C.F.R. S 2 1 . 2 ( b ) ( l )  ( 1 9 8 3 ) ,  require  t h a t  
p ro tes t s  o f  a l l e g e d  improprieties i n  n e g o t i a t e d  p r o c u r e -  
men t s  be f i l e d  p r io r  t o  t h e  c l o s i n g  d a t e  for rece ip t  of 
p r o p o s a l s  f o l l o w i n g  i n c o r p o r a t i o n  o f  t h e  a l l ege t f  
i m p r o p r i e t y .  I t  is t h e  A i r  F o r c e ' s  view t h a t  C o n t a c t ' s  
a l l e g a t i o n s  are u n t i m e l y  b e c a u s e  t h e y  were n o t  f i l e d  , w i t h  
our O f f i c e  u n t i l  a f t e r  t h e  c l o s i n g  d a t e  f o r  receipt  of 
proposals. 

C o n t a c t  c o n t e n d s  that_ i t s  p ro te s t  s h o u l d  be c o n s i d e r e d  
t i m e l y  f i l e d ,  a r g u i n g  t h a t  t h e  i m p r o p r i e t i e s  c o u l d  n o t  have  
been  known ' p r i o r  t'o ':lay 1 7  x h e n  nego t i at i-6ri-s co:nmenced ana-  -- 
t h a t  a l l  of the c a n c e r n s  compla ined  of o c c u r c e d  be tween  
May 1 7  and til+. c l o s i n g  da t e  o f  tIay 20 .  Given t h e  1 4  h o u r s  
t i m e  d i f f e r e n c e  between OkiTawa and C o n t a c t ' s  home o f f i c e  
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on the mainland and the difficulty with communications, 
Contact contends that the impact of events which occurred 
the 3 preceding days could not have been fully understood 
by the company prior to the May 20 closing date. Contact 
urges that even if its protest was untimely these circum- 
stances constitute good cause for considering a protest 
under the exception to our timeliness rules set forth in 
our Bid Protest Procedures, 4 C.F.R. $ 21.2(c). Contact 
also contends that because the Air Force showed a pref- 
erence for the incumbent, the protest raises a significant 
issue warranting review under our Procedures. Finally, 
Contact contends that its allegation that the Air Force 
opened its final offer prematurely, was timely filed under 
any analysis. 

We agree that the portion of Contact's protest alleg- 
ing that its final offer was opened prematurely appears to 
be timely. However, the protester has the burden of 
affirmatively proving its case. Plant Facilities and 
Engineering, Inc., B-201618, April 22, 1981, 81-1 CPD 310. 
Here, Contact states simply that it was "informed" that its 
final offer was opened before the time set. Aside from . 

Contact's vague, unsupported allegation, there is no evi- : 
dence to substantiate this assertion of procedural irregu- 
larity. Contact's mere reference to an unidentified source 
of information is inadequate to satisfy the protester's 
burden of proof. SAFE Export Corporation, B-205122, 
March 19, 1982, 82-1 C P D  258. We therefore deny this 
aspect of Contact's protest. 

. A s  to sources of boiler fuel in Okinawa, we have con- 
sistently held that a competitive advantage which a firm 
might enjoy by virtue of its incumbency on a similar 
contract is not unfair, so long as it is not the result of 
preferred treatment or other unfair Government action. 
Romar Consultants, Inc., B-206489, October 15, 1982, 82-2 
CPD 339. 
was required to disclose the incumbent's source of boiler 
fuel simply because it was lower than the Air Force's 
guaranteed price for supplying it in Okinawa. By dis- 
closing to Contact the fact that less expensive fuels were 
available, the Air Force provided Contact with useful 
information that could have resulted in a lower price, but 
it was up to Conract to arrange for its own source of fuel 
in that. event, if it had not-done- so inadvance of final--- 
negotiations. 

Consequently, we do not agree that the Air Force 

With respect to the remainder of Contact's conten- 
tions, our Bid Protest Procedures, 4 C.F.R. 21.2(b)(l), 
provide that protests based upon alleged improprieties in a 
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solicitation which are apparent prior to the closing date 
for  receipt of proposals and, in a negotiated procurement, 
alleged improprieties which do not exist in the initial 
solicitation but which are subsequently incorporated 
therein must be protested not later than the next closing 
date for receipt of proposals. 
B-207793, January 3, 1983, 83-1 CPD 3. 

The Advantech Corporation, 

Contact's submission indicates that it first discussed 
its dissatisfaction with the mobilization period on Febru- 
ary 8 ,  when it complained to the Air Force that given the 
March 17 date for submission of proposals, the 90 day 
acceptance period required by the solicitation could result 
in award only a few weeks prior to the July 1 start-up for 
the new contract. Although the Air Force shortened the bid 
acceptance period to 60 days, it subsequently requested a 
further 30 day extension by telex on May 7, which extension 
Contact initially refused to grant. Nevertheless, Con- 
tact's president executed the requested 30 day extension of 
his firm's bid acceptance upon his arrival in Okinawa on 
May 16. Although the firm was clearly dissatisfied with . 
both the earlier solicitation requirenent for a bid 
acceptance period that extended into June and the Air 
Force's renewal of that solicitation requirement on May 7, 
it chose not to protest until after proposals had been 
submitted and the award to Foremost announced. Con- 
sequently, we believe that Contact's protest of this issue 
is untimely. 

Similarly, Contact knew of the other bases for its 
protest at least by May 17 when it was furnished the 
solicitation amendment. If Contact believed that it did 
not have adequate time to properly revise its pricing to 
reflect the changes in the specification during the 3 days 
remaining, it was required to protest the allegzdly 
insufficient response time prior to the final closing 
date. Institute of Gerontology, University of Michigan, 
B-205164, March 3, 1982, 82-1 CPD 191. Contact also knew 
that its competitor had received the amendment earlier on 
May 17. 

In summary, on May 17 Contact's president had f u l l  
knowledge of any disadvantage his firm suffered by these 
circumstances andby proceeding to submi..L his final offer- 
without protest he acquiesced in those-circumstances. 
Ven-Tel, Inc., B-203397, July 1, 1981, 81-2 CPD 3. We do 
not believe that, having made this choice, Contact's 
protest after learning that it was not selected is timely. 

7 See 
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F u r t h e r ,  w e  do n o t  b e l i e v e  t h a t  t h e r e  is a n y t h i n g  i n  
t h i s  case to w a r r a n t  i n v o k i n g  e i t h e r  of t h e  s e c t i o n  2 1 . 2 ( c )  
e x c e p t i o n s  to  t h e  t i m e l i n e s s  r e q u i r e m e n t s  of our Bid  pro- 
t e s t  P r o c e d u r e s .  The "good cause" e x c e p t i o n  is l i m i t e d  to 
c i r c u m s t a n c e s  where  some c o m p e l l i n g  reason beyond t h e  pro- 
tes ter ' s  c o n t r o l  p r e v e n t s  t h e  E i l i n g  of a t i m e l y  p r o t e s t .  
- X a t h r r A .  _I- -. -.- Roger-son--Reconsiderat ion,  .--.- - e.- B-205366.2, Apr i l  29, 
1981 ,  81-1 CPD 331; 52 Comp. Gen. 20 ( 1 9 7 2 ) .  We h a v e  
r e f u s e d  t o  c o n s i d e r  as  timely protests  o f  a l l e g e d  d e f e c t s  
i n  t h e  s o l i c i t a t i o n  which were known to  t h e  protester more 
t h a n  a f e w  hour s  p r i o r  to b id  o p e n i n g  or  receipt of pro- 
posals.  C u l l i g a n ,  I n c . ,  58 COmp. Gen. 307 ( 1 9 7 9 ) ,  79-1 CPD 
1 4 9 .  

Here, t h e  protester was aware of t h e  a l l e g e d  sol ic i -  
t a t i o n  d e f e c t s  on  May 1 7 ,  3 d a y s  p r i o r  t o  receipt of f i n a l  
proposals,  which would have  p e r m i t t e d  f i l i n g  a pro tes t  w i t h  
t h i s  O f f i c e  d e s p i t e  t h e  d i f f i c u l t y  of communicat ing w i t h  
t h e  ma in land .  Moreover ,  C o n t a c t  c o u l d  have  r e g i s t e r e d  its 
pro tes t  d i r e c t l y  w i t h  . t h e  A i r  F o r c e  i n  Okinawa, which would 
have  e l i m i n a t e d  any problelns  of communicat ion.  Further, we 
cannot a g r e e  t h a t  C o n t a c t  was u n a b l e  to e v a l u a t e  e v e n t s  i n  . 
Okinawa as t h e y  o c c u r r e d  s i n c e  i t s  p r e s i d e n t  was i n  Ok inawa .  
p e r s o n a l l y  c o n d u c t i n g  t h e  n e g o t i a t i o n s .  A l s o ,  a t  l ea s t  
some oE C o n t a c t ' s  problems w i t h  t h e  n e g o t i a t i o n  s c h e d u l e  
may have  r e s u l t e d  from t h e  pos tponemen t  of n e g o t i a t i o n s  
u n t i l  Yay 1 7 ,  which was done  f o r  C o n t a c t ' s  h e n e f i t ,  n o t  t h e  
A i r  F o r c e ' s .  

F i n a l l y ,  w i t h  respect t o  Contact ' s  a l l e g a t i o n  t h a t  t h e  
p ro t e s t  raises a " s i g n i f i c a n t  i s s u e , "  t h i s  e x c e p t i o n  is 
l i m i t e d  to issues of w i d e s p r e a d  i n t e r e s t  i n  t h e  p rocuremen t  
community and is e x e r c i s e d  s p a r i n g l y  so t h a t  t i m e l i n e s s  
s t a n d a r d s  d o  n o t  become m e a n i n g l e s s .  McCaleb ..--. Associates, 
I n c . ,  B-197209, September  2 ,  1980 ,  80-2 CPD 163.  I n  o u r  
v iew,  t h e  a l l e g a t i o n s  r a i s e d  by C o n t a c t  as set  o u t  above  do 
n o t  fall . w i t h i n  t h a t  e x c e p t i o n .  
.- 

The protest  is d i s m i s s e d  i n  pa r t  and  d e n i e d  i n  par t .  

C o n 2 t r o l l e W G e h e r a l  
of t h e  U n i t e d  S t a t e s  
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